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STATEMENT OF THE | SSUES

The issues in this proceeding are whether the petition for
adm ni strative hearing is barred by Sections 373.427(2)(c) and
120.569(2)(c), Florida Statutes (2000), or nust be accepted by
t he agency pursuant to the judicial doctrine of equitable
tolling. (Al chapter and section references are to Florida
Statutes (2000).)

PRELI M NARY STATEMENT

On July 24, 2000, Respondent, Departnment of Environnental
Protection ("DEP"), issued to Respondents, Joseph and Di ane
VWitley ("Whitley"), a Consolidated Notice of Intent to |Issue
Envi ronmental Resource Permt and Grant a Lease to Use Sovereign
Subnerged Lands (the "Notice of Intent"). On August 14, 2000,
Petitioner filed a Petition for Formal Adm nistrative Hearing to
contest the Notice of Intent (the "Petition").

DEP forwarded the Petition to the D vision of
Adm ni strative Hearings ("DOAH') on August 18, 2000. On
Sept enber 7, 2000, Wiitley filed a Motion to Dismss alleging
that the Petition was untinmely. Neither Petitioner nor DEP

responded to the Mdtion. On Septenber 20, 2000, the ALJ issued



a Recommended Order of Disnissal that adopted by reference the
factual and |legal matters set forth in the Mdtion to D sm ss.

Petitioner and DEP tinely filed exceptions to the
Recommended Order of Dismissal. |In the exceptions, Petitioner
and DEP raised factual and legal matters that neither party had
raised in response to the Motion to Disnmiss nor had ot herw se
submtted to the ALJ. On Cctober 30, 2000, DEP remanded the
case to DOAH. The Order of Remand (the "remand") requested the
ALJ to make a factual inquiry and determ ne whether the Petition
was tinely filed in light of the circunstances that occurred
between the tinme DEP issued the Notice of Intent on July 24,
2000, and the tine DEP referred the matter to DOAH on August 18,
2000.

Whitley filed notions and supporting | egal nenoranda,
argui ng that the ALJ should refuse the remand. Petitioner and
DEP fil ed responsive notions and | egal nenoranda in support of
the remand. On January 24, 2001, the ALJ conducted an
evidentiary hearing in Viera, Florida, to resolve the factua
i ssues raised by the parties in the several notions supporting
and opposi ng the renmand.

At the hearing, Petitioner submtted Exhibits 1-4 for
adm ssion in evidence. Witley presented the testinony of one

witness. The parties entered into joint stipulations concerning



the renmaining i ssues of fact and entered | egal argument on the
record concerning the relevant issues of |aw.

The identity of the witnesses and exhibits, attendant
rulings, if any, and the stipulations of fact by the parties are
set forth in the Transcript of the hearing filed on February 20,
2001. Pursuant to the agreenent of the parties, the parties
filed their respective Proposed Recommended Orders (" PRGs") on
March 7, 2001.

The ALJ requested that discussions in the PROs include a
di scussion of certain issues. Those issues are whether: the ALJ
has | egal authority to refuse the remand; the 14-day tinme [imt
in Section 373.427(2)(c) for filing the Petition is properly
interpreted as a procedural or substantive requirenment; the
| egi sl ati ve change enbodied in Section 120.569(2)(c) requires
di sm ssal of an untinmely petition; relevant case | aw applies the
so-cal |l ed Machul es doctrine of equitable tolling differently,
dependi ng on whether an agency is nerely a facilitating party in
a proceeding or is an adversarial party and a real party in
interest; and the Machul es doctrine prohibits dism ssal of the
Petition based on the facts in this case.

FI NDI NGS OF FACT

1. In January of 2000, Whitley applied to DEP for permts
to repair hurricane danage to a marina facility (the "Witley

Marina"). The Wiitley Marina is |ocated wthin sovereign



subnerged | ands in Brevard County on the west side of the Indian
River in Cocoa, Florida.

2. On July 24, 2000, DEP issued the Notice of Intent from
DEP's Central District office in Olando, Florida. The permt
nunber is 05-126125-002.

3. The Notice of Intent expressly provided that petitions
for an admnistrative hearing nust be filed wthin 14 days of
recei pt of the Notice of Intent. Petitioner received the Notice
of Intent on July 26, 2000.

4. Counting July 27, 2000, as the first day of the 14-day
time limt prescribed in the Notice of Intent, the Notice of
Intent required Petitioner to file the Petition no later than
August 9, 2000. Petitioner filed the Petition on August 14,
2000, which was 19 days after Petitioner received the Notice of
Intent and five days after the expiration of the 14-day tine
limt prescribed in the Notice of Intent.

5. The 14-day tine Iimt in the Notice of Intent was based
on the 14-day time Iimt prescribed in Section 373.427(2)(c).
Unli ke the Notice of Intent, however, Section 373.427(2)(c)
does not state that the 14-day tinme limt begins to run on the
date that the Notice of Intent is received. Rather, Section
373.427(2)(c) provides, in relevant part:

Any petition for an adm nistrative hearing

pursuant to ss. 120.569 and 120.57 nust be
filed wthin 14 days of the notice of




consolidated intent to grant or deny.
(enphasi s supplied)

6. The literal terns of Section 373.427(2)(c) required the
Petition to be filed within 14 days of the Notice of Intent
i ssued on July 24, 2000. Counting July 25, 2000, as the first
day of the 14-day tinme limt prescribed in Section 73.427(2)(c),
Section 373.427(2)(c) required the Petition to be filed no | ater
t han August 7, 2000. Petitioner filed the Petition August 14,
2000. August 14, 2000, was 21 days after the date of the Notice
of Intent on July 24, 2000, and seven days after the expiration
of the 14-day tinme limt.

7. The Notice of Intent also incorporated by reference
Florida Adm nistrative Code Rul es 28-106.111(2) and 62-
110.106(3)(a) and (4). (Unless otherw se stated, all references
to rules are to rules pronulgated in the Florida Adm nistrative
Code in effect on the date of this Recommended Order.) Apart
fromthe issue discussed in paragraphs 5 and 6, the two rules
referred to in the Notice of Intent do not prescribe tine limts
that nodify, enlarge, or contravene the 14-day tinme limt
prescribed in the Notice of Intent and Section 373.427.

8. Rule 28-106.111(2), in relevant part, provides:

Unl ess ot herwi se provided by | aw, persons
seeking a hearing on an agency deci sion

shall file a petition for hearing with
the agency within 21 days of receipt of

witten notice of the decision. (enphasis
suppl i ed)




9. The 21-day tine limt prescribed in Rule 28-106.111(2)
is expressly limted to requests for an adm nistrative hearing
for which atime limt is not "otherw se provided by law. " The
time limt applicable to the Petition is otherw se provided by
law in Section 373.427(2)(c) as 14 days rather than the 21 days
prescribed in Rule 28-106.111(2). Rule 28-106.111(2) nakes the
21-day tinme limt expressly inapplicable to the Petition filed
in this proceeding, and there is no conflict between the 21-day
time limt in the Rule and the 14-day statutory tinme limt in
Section 373.427(2)(c).

10. The Notice of Intent also referred to Rule 62-
110.106(3)(a). Rule 62-110.106(3)(a) prescribes four different
time limts for petitions to contest four different types of
agency action. Subparagraphs 1-3 in the rul e pertain,
respectively, to permts governed by Chapter 403, hazardous
waste facility permts, and notices of violations. None of the
three types of agency action governed by subparagraphs 1-3 are
proposed in this proceeding. Therefore, the tine limts in
subpar agraphs 1-3 are inapplicable to the Petition.

11. Subparagraph 4 of Rule 62-110.106(3)(a) prescribes a
21-day time |imt for filing petitions to chall enge agency

action for permts "under statutes other than . . . section

373.427." (enphasis supplied) Like Rule 28-106.111(2), Rule



62-110. 106(3) nmkes its 21-day tinme limt expressly inapplicable
to the Petition because the Petition contests a proposed permt
that is governed by Section 373.427.

12. Notwithstanding the 14-day tinme |imt prescribed in
Section 373.427(2)(c) and the express inapplicability of the 21-
day tinme limts in Rules 28-106.111(2) and 62-110.106(3)(a)4,
the respective attorneys for Petitioner and DEP incorrectly
concl uded that Petitioner had 21 days to file the Petition. On
July 31, 2000, attorneys in DEP's O fice of General Counsel
received by facsimle a letter froma staff attorney for
Petitioner. 1In relevant part, the letter stated:

Page 6 of the . . . [Notice of Intent]

i ndicates that "in accordance with rules 28-
106. 111(2) and 62-10.106(3)(a)(4), petitions
for an adm nistrative hearing nust be filed

Wi thin 14 days of receipt of this witten
notice."

| have reviewed each of the rules cited, and
each provides a period of 21 days within
which to file a petition requesting an

adm ni strative hearing. Please confirmthat
pursuant to Fla. Adm n. Code R 28-106(2) and
62-110. 106(3)(a)(4), this organization has
21 days fromrecei pt of the Departnent's
notice of its intended action w thin which
to file a petition requesting an

adm ni strative hearing.

(enphasi s not supplied)

13. The first paragraph in the letter dated July 31, 2000,
was correct. It correctly quoted the Notice of Intent, and the

Notice of Intent correctly stated that the applicable tinme limt



for filing the Petition was 14 days. The Notice of Intent also
correctly stated that the 14-day tine Iimt was in accordance
with Rules 28-106.111(2) and 62-110.106(3)(a)4 because the 21-
day tinme limts prescribed in the two rules do not apply to
permts for which tine |imts are otherw se provided by law in
Section 373.427(2)(c).

14. The second paragraph in the letter fromPetitioner was
a mstake of law. The second paragraph incorrectly concluded as
a matter of law that Rules 28-106.111(2) and 62-110.106(3)(a)4
prescribe 21-day time limts for permts governed by Section
373.427. Al though the two rules each prescribe a 21-day tine
l[imt, the 21-day tine limt in Rule 28-106.111(2) is expressly
limted to permts for which atime limt is not otherw se
provided by law, and the 21-day tinme |limt in Rule 62-
110.106(3)(a) is expressly limted to permts other than those
governed by Section 373.427.

15. On August 1, 2000, the staff attorney for Petitioner
received a facsimle fromDEP that joined in the m stake of |aw
In a hand-witten note, counsel for DEP stated in relevant part:

Thank you for your fax/letter of July 31,
2000 regarding the Witley permt. -
Your reading of the rules is correct - the
time to file a petition should have
reflected 21 days, not 14. | have notified
Central District staff, who will notify the
Whitleys of this error. Thank you for

calling this to our attention. (enphasis not
suppl i ed)



16. DEP replicated the m stake of |aw originated by
Petitioner. DEP s interpretation of its own statutes and rul es
was incorrect for reasons previously stated and not repeated
here.

17. Petitioner relied on its own m stake of [aw and t hat
of DEP and filed the Petition within 21 days of the receipt of
the Notice of Intent. However, Petitioner filed the Petition
seven days after the expiration of the 1l4-day tinme limt
prescribed in Section 373.427(2)(c) and five days after
expiration of the 14-day tine limt prescribed in the Notice of
Intent. (Conpare paragraphs 3 and 4 with paragraphs 5 and 6,
supra.)

18. Petitioner's facsimle to DEP on July 31, 2000, was
not a request for hearing. The facsimle did not request an
adm ni strative hearing but nerely inquired into the tine for
filing such a request.

19. The facsimle on July 31, 2000, was not a petition for
adm ni strative hearing. Rule 62-110.106(3)(a) requires a
petition for an adnministrative hearing to be in the form
requi red by Rul es 28-106. 201 or 28-106.301. The facsimle on
July 31, 2000, failed to satisfy the requirenents of either

rul e.
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20. The Notice of Intent also referred to Rule 62-
110.106(4). That rule authorizes DEP to grant a request for
extension of the 21-day tine limt prescribed in the rule. The
facsimle on July 31, 2000, did not request an extension of the
21-day tinme limt prescribed in Rule 62-110.106(3)(a).

21. Even if the facsimle were construed as having the
effect of a request for extension of the 14-day tine limt
prescribed in Section 373.427(2)(c), DEP had no authority to
grant such a request. Rule 62-110.106(4) authorizes DEP to
grant a request to extend the 21-day tine limt in the rule but
does not authorize DEP to grant a request to extend the 14-day
statutory tinme limt in Section 373.427(2)(c). As a state
agency, neither DEP nor DOAH can enl arge, nodify, or contravene
the specific provisions of a statute, including the provisions
in Section 373.427(2)(c) that prescribe a 14-day tine limt for
filing the Petition. Nor can a state agency interpret Rule 62-
110.106(4) in a manner that enlarges, nodifies, or contravenes
the tinme Ilimt in Section 373.427(2)(c). Sections 120.52(8)(c),
120. 56, 120.57(1)(e), and 120.68(7)(d) and (e).

22. The authority in Rule 62-110.106(4) to grant an
extension of time is expressly limted in scope to atine limt
that is prescribed by an order or rule of an agency or a tine
limt that is established in any notice given under such a rule.

The 14-day tinme limt at issue in this case is prescribed by

11



statute, rather than by an order or rule of DEP, and DEP issued
the 14-day time limt in the Notice of Intent pursuant to the
statutory authority in Section 373.427(2)(c) rather than the
Rul es that prescribe a 21-day tine limt.

23. Rule 28-106.111(3) authorizes DEP to grant a request
to extend the 21-day tinme limt in Rule 28-106.111(2). Even if
Rul e 28-106.111(3) were deened to authorize an extension of the
14-day tinme limt prescribed in Section 373.427(2)(c), the
Notice of Intent referred to Rule 28-106.111(2) rather than to
Rul e 28-106.111(3). Mreover, the facsimle on July 31, 2000,
failed to conply with the prerequisites in Rule 28-106.111(3)
for an extension of tine. The facsinmle failed to satisfy the
requirement in Rule 28-106.111(3) that a request for extension
of tine:

contain a certificate that the noving
party has consulted with all other parties
concerning the extension and that the
agency_and any other parties agree to said
ext ensi on.
Petitioner did not consult with Witley about an extension of
time prior to sending the facsimle on July 31, 2000.

24. Petitioner's nonconpliance with the 14-day tine |imt
in Section 373.427(2)(c) is not a mnor infraction. Enforcenent
of the delay caused by Petitioner's nonconpliance woul d have the

effect of enlarging or nodifying the 14-day statutory tine limt

by five to seven days, or approximately 36 to 50 percent.

12



25. Enforcenent of the delay caused by Petitioner's
nonconpliance with the 14-day tinme limt in Section
373.427(2)(c) would prejudice Wiitley. It would effectively
deny Wiitley the right to a defense based on a statutory bar to
untinely petitions that the |l egislature authorized in Section
373.427(2)(c). See also Section 120.569(2)(c)(requiring
di sm ssal of untinely petitions) and rel evant discussion in
par agr aphs 43-48, infra.

26. Wiitley did not mslead or lull Petitioner into
nonconpliance with the 14-day statutory time limt in Section
373.427(2)(c). DEP msled or lulled Petitioner into
nonconpl i ance.

27. DEP is a nomnal, or facilitating, party in this
proceedi ng rather than an adversarial party with a stake in the
outcome of the proceeding. Petitioner and Wiitley are the
adversarial parties in this proceedi ng whose substanti al
interests will be affected by the outcone of the proceeding.
Petitioner's adversary in this proceeding did not m slead or
lull Petitioner into nonconpliance with the 14-day tinme |imt
prescribed in Section 373.427(2)(c).

28. The remaining Findings of Fact are based solely on the
factual stipulations between the parties. Witley and DEP had
actual know edge that Petitioner intended to request an

adm nistrative hearing to challenge the Notice of Intent.

13



VWhitl ey knew in June of 2000 that Petitioner opposed the
proposed permt. DEP knew of Petitioner's intent to request an
adm ni strative hearing when DEP received the facsimle from
Petitioner on July 31, 2000.

29. The facsimle fromPetitioner on July 31, 2000, and
t he response from DEP on August 1, 2000, were not forwarded to
DOAH and were not part of the record before the ALJ when the ALJ
i ssued the original Recomrended Order of Dismissal. However,
bot h docunents were part of the record when DEP considered the
Reconmended Order of Dismissal and issued the renand.

30. Prior to referring the matter to DOAH, DEP determ ned
that the matters contained in the facsimle and response from
DEP were sufficient to initiate a proceedi ng conducted pursuant
to Sections 120.569 and 120.57(1). No trick, deception, or
deceptive practice was utilized to prevent Petitioner from
responding to the Motion to Dismss that Wiitley filed after DEP
referred the matter to DOAH

CONCLUSI ONS OF LAW

31. DOAH has jurisdiction over the subject matter and
parties in this proceeding. The parties received adequate
notice of the adm nistrative hearing.

32. Although Florida courts have recogni zed that state
agenci es have no statutory authority to remand a case to DQOAH,

courts have generally approved of such remands and recogni zed

14



that it is within the discretion of an ALJ to accept or refuse

the remand. Shaker Lakes Apartnents Conpany v. Dolinger, 714

So. 2d 1040, 1041-1042 (Fla. 1st DCA 1998); Departnent of

Envi ronnental Protection v. Departnent of Managenent Services,

Division of Adm nistrative Hearings, 667 So. 2d 369, 370-371

(Fla. App. 1st DCA, 1995), Collier Devel opnent Corporation v.

Departnent of Environnental Reqgulation, 592 So. 2d 1107, 1109

(Fla. 2d DCA 1991); Manasota-88, Inc. v. Trenor, 545 So. 2d 439,

441-442 (Fla. 2d DCA 1989); Mller v. State DER, 504 So. 2d 1325

(1st DCA, 1987); Humana, Inc. v. Departnent of Health and

Rehabilitative Services, 492 So. 2d 388, 393 (Fla. 4th DCA

1986); Cohn v. Dept. of Professional Regulation, 477 So. 2d

1039, 1047 (Fla. 3d DCA, 1985); Henderson Signs v. Florida

Departnment of Transportation, 397 So. 2d 769, 772 (Fla. 1st DCA

1981); and Departnent of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778, 786 (Fla. 1st DCA 1981). No statutory authority
specifically requires the ALJ to refuse the Order of Remand from
DEP, and the remand does not enlarge, nodify, or contravene
appl i cabl e st at ut es.

33. DEP is not barred frombasing its remand on facts not
in evidence before the ALJ when the ALJ issued the Recommended
Order of Dismssal. Like other proceedi ngs conducted pursuant
to Section 120.57(1), a remand requires the ALJ to conduct a de

novo hearing for the limted purposes stated in the remand.

15



Section 120.57(1)(e) and (i). In the de novo hearing, al
parties have a right to cross-exan ne the evidence relied on by

DEP as a basis for the remand. Board of Medicine v. Mata, 561

So. 2d 364, 365-367 (Fla. 1st DCA 1990).

34. Prior toreferring the initial proceeding to DOAH on
August 18, 2000, DEP determ ned that the Petition was filed in a
tinmely manner within the neaning of Section 373.427(2)(c). None
of the parties cited any legal authority to support the notion
that DEP's determ nation of tinmeliness is binding or enjoys a
presunption of correctness. An adm nistrative proceeding
authorized in Section 120.57(1) is a de novo proceeding that is
conducted to fornul ate proposed agency action rather than to
review final agency action already taken. Section 120.57(1)(i);

McDonal d v. Departnent of Banking and Fi nance, 346 So. 2d 569,

584 (Fla. 1st DCA 1977).

35. Florida courts require state agencies to provide
per sons whose substantial interests are affected by proposed
agency action with a clear point of entry for judicial review
That review begins with an adm nistrative proceedi ng aut hori zed
in Chapter 120. Sections 120.569 and 120.57(1).

36. The clear point of entry doctrine was first enunciated

in Capeletti Brothers, Inc. v. State, Departnent of

Transportation, 362 So. 2d 346, 348 (Fla. 1st DCA 1978), cert.

deni ed, 368 So. 2d 1374 (Fla. 1979). Since 1979, the doctrine

16



has been followed by Florida courts. See, e.g., Environnental

Resource Associates of Florida, Inc., v. Departnent of Genera

Services, 624 So. 2d 330, 332-333 (Fla. 1st DCA 1993)

(concurring opinion of Judge Ervin); Florida League of Cities,

Inc. v. Adm nistration Conm ssion, 586 So. 2d 397, 413 (Fla. 1st

DCA 1991). See al so Sout heast Grove Managenent, Inc. V.

McKi nness, 578 So. 2d 883 (Fla. 1st DCA 1991); Capital Copy,

Inc. v. University of Florida, 526 So. 2d 988 (Fla. 1lst DCA

1988); Lamar Advertising Conpany v. Departnent of

Transportation, 523 So. 2d 712 (Fla. 1st DCA 1988); City of St

Cl oud v. Departnent of Environnental Regul ation, 490 So. 2d 1356

(Fla. 5th DCA 1986); Henry v. Departnent of Adm nistration,

Division of Retirenent, 431 So. 2d 677 (Fla. 1st DCA 1983). See

also Shirley S., "In Search of a Clear Point of Entry," 68 Fla.
B.J. 61 (May 1994).

37. An agency provides a clear point of entry to a person
who has standing to chal |l enge proposed agency action by
sati sfying several fundanental due process requirenents. First,
t he agency nust notify the person of the proposed agency action.
In addition, the notice nust informthe person of the right to
request an adm nistrative hearing pursuant to Section 120.57 and
informthe person of the tine limts within which the person

must file a request for hearing. Section 120.569(1). |If the

person fails to file a request for hearing within the tine

17



prescribed in the clear point of entry, the person waives the

right to request a hearing. See, e.g., Environnental Resource

624 So. 2d at 331-332 (citing Capeletti Brothers, 368 So. 2d at

348).

38. The evidence in this case shows that DEP satisfied the
requi renents of the clear point of entry doctrine. On July 26,
2000, DEP provided Petitioner with witten notice in the Notice
of Intent that Petitioner had 14 days to file a petition for
adm ni strative hearing. DEP provided Petitioner with adequate
and sufficient notice of the 14-day tinme limt prescribed in
Section 373.427(2)(c), and the notice of the 14-day tine limt
was consistent with Rules 28-106.111(2) and 62-110.106(3)(a)4.

39. Neither DEP nor the ALJ sitting for the agency head
can nodi fy, enlarge, or contravene the 14-day tinme limt in
Section 373.427(2)(c) on Petitioner's clear point of entry. Nor
can DEP or the ALJ construe Rul es 28-106.111(2) and 62-
110.106(3)(a)4 in a manner that nodifies, enlarges, or
contravenes the 14-day tine limt established by the legislature
in Section 373.427(2)(c). A state agency is prohibited by
statute and case | aw from such statutory anendnent whether the
anmendnment is attenpted by rule or by the exercise of agency
di scretion. Sections 120.52(8)(c), 120.57(1)(e), and

120.68(e)1l; DeMario v. Franklin Mrtgage & Investnent Co., Inc.,

648 So. 2d 210, 213-214 (Fla. 4th DCA 1994), rev. denied, 659

18



So. 2d 1086 (Fla. 1995)(agency |lacks authority to inpose tine

requi rement not found in statute); Departnent of Health and

Rehabilitative Services v. Johnson and Johnson Hone Health Care,

Inc., 447 So. 2d 361, 363 (Fla. 1lst DCA 1984) (agency action that
i gnores sone statutory criteria and enphasi zes others is

arbitrary and capricious); Booker Creek Preservation, Inc. v.

Sout hwest Fl ori da Water Managenent District, 534 So. 2d 419, 423

(Fla. 5th DCA 1988) (agency cannot vary inpact of statute by

creating waivers or exenptions) reh. denied. Were an agency

rule conflicts with a statute, the statute prevails. Hughes v.

Variety Children's Hospital, 710 So. 2d 683, 686 (Fla. 3d DCA

1998); Johnson v. Departnent of H ghway Safety & Mtor Vehicles,

Division of Driver's Licenses, 709 So. 2d 623, 624 (Fla. 4th DCA

1998); WIllette v. Air Products, 700 So. 2d 397, 401 (Fla. 1st

DCA 1997), reh'g denied; Florida Departnent of Revenue v. A

Duda & Sons, Inc., 608 So. 2d 881, 884 (Fla. 5th DCA 1992),

reh' g deni ed; Departnent of Natural Resources v. Wngfield

Devel opnent Conpany, 581 So. 2d 193, 197 (Fla. 1st DCA 1991)

reh. denied. See also Capeletti Brothers, Inc. v. Departnent of

Transportation, 499 So. 2d 855, 857 (Fla. 1st DCA 1987)(rule

cannot expand statutory coverage) rev. denied, 509 So. 2d 1117.

40. The express terns of Rules 28-106.111(2) and 62-
110.106(3)(a)4 clearly state that neither rule purports to

establish a time [imt for petitions contesting a permt under

19



Section 373.427. Rules 28-106.111(2) and 62-110.106(3)(a)4 are
valid existing rules. DEP cannot deviate froma valid existing
rule. Section 120.68(7)(e)2. An agency's deviation froma

valid existing rule is invalid and unenforceable. Federation of

Mobhil e Home Omers of Florida, Inc. v. Florida Manufactured

Housi ng Association, Inc., 683 So. 2d 586, 591-592 (Fla. 1st DCA

1996); Gadsden State Bank v. Lewis, 348 So. 2d 343, 346-347

(Fla. 1st DCA 1977); Price Wse Buying G oup v. Nuzum 343 So.

2d 115, 116 (Fla. 1st DCA 1977).

41. Petitioner's nonconpliance with the 14-day tine limt
prescribed in Section 373.427(2)(c) is not a jurisdictional bar.
Florida courts holding that nonconpliance with a statutory tine
limt is a jurisdictional bar generally do so on the basis of
express statutory | anguage. Relying on | anguage in Section
194.171(6), for exanple, the Florida Suprenme Court held that the
60-day filing requirenent in Section 194.171(2) is a

"jurisdictional statute of nonclaim"™ Markham v. Neptune

Hol | ywood Beach C ub, 527 So. 2d 814, 815 (Fla. 1988). Accord

Wal - Mart Stores, Inc. v. Day, 742 So. 2d 408, 409 (Fla. 5th DCA

1999); Palner Trinity Private School, Inc. v. Robbins, 681 So.

2d 809 (Fla. 3d DCA 1996); Hall v. Leesburg Regi onal Medi cal

Center, 651 So. 2d 231 (Fla. 5th DCA 1995); Wl ker v. Garrison,

610 So. 2d 716 (Fla. 4th DCA 1992); Markhamv. Mriarty, 575 So.

2d 1307 (Fla. 4th DCA 1991), cert. denied, 502 U. S. 968, 112 S.
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Ct. 440 (1991); @ulfside Interval Vacations, Inc. v. Schultz,

479 So. 2d 776 (Fla. 2d DCA 1985), rev. denied, 488 So. 2d 830

(Fla. 1986). See also Davis v. Macedonia Housing Authority, 641

So. 2d 131, 132 (Fla. 1st DCA 1994)(the 60-day filing
requi renent in Section 194.171(2) is a jurisdictional bar to an

action to contest |loss of tax exenption for 1990). Cf. Pogge V.

Departnent of Revenue, 703 So. 2d 523, 525-526 (Fla. 1st DCA

1997) (the 60-day filing requirement in Section 72.011(2) is a
jurisdictional bar to an action contesting the assessnent of
taxes but was not a jurisdictional bar to an action for a refund
of taxes prior to 1991 when the | egislature anended former
Section 72.011(6) to delete express | anguage that Section 72.011

was inapplicable to refunds); MKkos v. Parker, 571 So. 2d 8, 9

(Fla. 2d DCA 1990) (the 60-day filing requirenent in Section
194.171 was not a jurisdictional bar to a claimfor refund of

t axes assessed in 1989). Conpare City of Fernandi na Beach v.

Page, 682 So. 2d 573 (Fla. 1st DCA 1996); Joyner v. Roberts, 642

So. 2d 826 (Fla. 1st DCA 1994); and Chi hocky v. Crapo, 632 So.

2d 230 (Fla. 1st DCA 1994)(the failure to strictly conply with
statutory notice procedures may toll the running of the 60-day
filing requirement in Section 194.171(2)).

42. Section 373.427(2)(c) contains no express provision
t hat makes nonconpliance with the 14-day tinme limt a

jurisdictional bar to a petition for adm ni strative hearing.
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Rat her, Section 373.427(2) expressly provides that it
establ i shes procedural requirenents for concurrent review of
applications for consolidated permts.

43. Section 120.569(2)(c) requires state agencies,
including DEP, to review petitions to determ ne whether they
conply with the standards prescribed in Section 120.54(5)(b)4
and whether they are filed in a tinely manner. The statute
requires DEP to dism ss a petition for adm nistrative hearing if
the petition fails to conply with the requisite standards or is
"untinely filed.” In relevant part, Section 120.569(2)(c)
provi des:

A petition shall be dismissed if it is not
in conpliance with these requirenents or it
has been untinely filed. Dismssal of a
petition shall, at |east once, be w thout
prejudice to petitioner's filing a tinmely
amended petition curing the defect, unless
it conclusively appears fromthe face of the

petition that the defect cannot be cured.
(enphasi s suppl i ed)

44, |If a petition is untinmely, the tenporal defect cannot
be cured in a tinely anended petition. It follows that failure
to file a petition within the 14-day tinme limt prescribed in
Section 373.427(2)(c) is a tenporal defect that cannot be cured
wi thin the neaning of Section 120.569(2)(c).

45. The foregoing analysis of Section 120.569(2)(c) is
consistent with legislative intent. The Florida Legislature

enacted Section 120.569(2)(c) in 1998. Chapter 98-200, Laws of
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Florida, Section 4. The legislative history nmakes cl ear that
Section 120.569(2)(c) is intended to provide a statutory bar to
the subsequent filing of a petition if a subsequent anended
petition cannot cure the defect in the original petition. In
relevant part, the |egislative explanation of the proposed
changes cont ai ned on page two of CS/HB 1509 provides:

The bill would create . . . a bar to the

continued filing a petition [sic] if the

subsequent amended petitions do not cure the

identified defect.

46. Nonconpliance with either the 14-day tinme limt in
Section 373.427(2)(c) or the requirenent in Section
120.569(2)(c) for dism ssal of an untinely petition is not a
jurisdictional bar to filing a petition for adm nistrative
hearing. Rather, nonconpliance with tine [imts in Sections

373.427(2)(c) and 120.569(2)(c) admts a defense anal ogous to a

statute of limtations. MIlano v. Mldnaster, Inc., 703 So. 2d

1093, 1094-1095 (Fla. 4th DCA 1997) reh. en banc clarification

and certification. Witley asserted that defense in the Mtion

to Dism ss that the ALJ granted in the Recommended Order of
Di smi ssal .

47. The concl usion that nonconpliance with Sections
373.427(2)(c) and 120.569(2)(c) admits a defense based on a
statutory bar is consistent with the approach followed by

federal courts. |In Espinoza v. Mssouri Pacific Railroad Co.,
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754 F.2d 1247, 1250 (5th Cir. 1985), for exanple, the court held
that the 90-day filing requirenent in 42 U.S.C Section 2000e-
5(f)(1) is not a jurisdictional prerequisite to suit but is a
statute of Iimtations subject to the doctrine of equitable
tolling.

48. The Suprene Court has adopted a simlar approach. In

Irwn v. Departnent of Veterans Affairs, 498 U. S. 89, 92, 111 S

Ct. 453, 455 (1990), the Court held that the 30-day tinme limt
prescribed in 42 U S. C. Section 2000e-16(c) is not
jurisdictional but creates a "rebuttable presunption of
equitable tolling." Ilrwin, 498 U S. at 95-96, 111 S. Ct. at
457.

49. Florida courts have applied the doctrine of equitable
tolling to excuse an otherwi se untinely request for an
adm ni strative proceedi ng when four requirenents are satisfied.

First, the time limt is not jurisdictional. Cf. Environnental

Resource Associates of Florida, Inc. v. State, Departnent of

Ceneral Services, 624 So. 2d 330 (Fla. 1st DCA 1993) (Judge

Zehnmer dissenting, in relevant part, because the 21-day tine

limt in that case was "not jurisdictional"); Castillo v.

Departnent of Adm nistration, Division of Retirenent, 593 So. 2d

1116 (Fla. 2d DCA 1992) (remanding the case for equitable
considerations related to the "not jurisdictional” 21-day period

for chall engi ng agency action). Second, nonconpliance with the
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relevant time limt is a mnor infraction. Stewart V.

Departnent of Corrections, 561 So. 2d 15 (Fla. 4th DCA

1990) (applying the doctrine to excuse a request for hearing that

was one day late); Environnental Resource, 624 So. at 332-333

(Judge Zehner's dissenting opinion found that the delay was a

m nor infraction). Third, nonconpliance with the applicable
time [imt does not result in prejudice to the other party.
Stewart, 561 So. 2d at 16. Fourth, nonconpliance is caused by
the affected party's being msled or lulled into inaction, being
prevented in some extraordinary way from asserting his or her
rights, or having tinely asserted his or her rights m stakenly

in the wong forum Mchules v. Departnent of Adm nistration,

523 So. 2d 1132, 1133-1134 (Fla. 1988). See Burnaman, R
"Equitable Tolling in Florida Adm nistrative Proceedings," 74
Fla. B.J. 60 (February 2000).

50. The first requirenent for equitable tolling is
satisfied in this case. Neither the 14-day tine limt in
Section 373.427(2)(c) nor the requirenent in Section
120.569(2)(c) for a timely petition is a jurisdictional
prerequisite to the Petition filed in this proceeding. Ilrwn,
498 U.S. at 92, 111 S. Ct. at 455; Mlano, 703 So. 2d at 1094-
1095.

51. The second requirenent for equitable tolling is not

satisfied in this case. Petitioner's nonconpliance with the 14-
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day time limt in Section 373.427(2)(c) was not a m nor
infraction. Enforcenment of the resulting delay would enlarge
the statutory 14-day tine limt by five to seven days, or
approximately 36 to 50 percent. Conpare the five-to-seven-day

enl ar genent sought by Petitioner with Vantage Heal thcare

Corporation v. Agency for Health Care Adnmi nistration, 687 So. 2d

306, 307 (Fla. 1st DCA 1997) (refusing to allow filing of
letters of intent one day late in certificate of need process);

and Environnental Resource, 624 So. 2d at 331 (court refused to

reverse a final order denying a hearing where the request for
heari ng was four days |ate).

52. The third requirenment of the doctrine of equitable
tolling is not satisfied in this case. The delay sought by
Petitioner would prejudice Witley by denying Witley a defense
based on a statutory bar of any petition that is filed after the
14-day tine limt established by the |egislature in Section
373.427(2)(c). Such a delay would al so deny Wiitley the
statutory right to dismss the Petition pursuant to Section
120. 569(2) (c).

53. The fourth requirenent for the doctrine of equitable
tolling is nore problematic than the first three. Petitioner
clearly showed that its nonconpliance with the 14-day tine limt
in Section 373.427(2)(c) was the result of being msled or

lulled into inaction by DEP. However, Petitioner did not show
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that its nonconpliance was the result of being msled or lulled
into inaction by Witley.

54. The absence of culpability on the part of Witley and
the relative interests of the parties in this proceeding are
significant factors that are properly considered in applying the
doctrine of equitable tolling. Witley and Petitioner are the
only adversarial parties in this proceeding and the only parties
whose substantial interests will be affected by the outcone of
the proceeding (the "real parties in interest"). DEPis nerely
a facilitating party because it has no stake in the outcone of
t he proceedi ng.

55. The doctrine of equitable tolling was originally
l[imted to cases in which one party was lulled into inaction or
prevented from asserting his or her rights by the acts or
om ssions of the adversarial party. In lrwin, for exanple, the
Court explained that the doctrine of equitable tolling generally
was |imted to situations where a conpl ai nant was i nduced or
tricked by an adversary's m sconduct into allowing a filing
deadline to pass. Ilrwin, 498 U S at 96, 111 S. Ct. at 455,

Li ke Irwn, Machules involved a dispute between an enpl oyer and

enpl oyee who were adversarial parties. [In Machul es, however,
t he enpl oyer was a state agency.
56. The Florida Suprene Court has not limted the doctrine

of equitable tolling to cases in which a party is tricked or
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i nduced by the m sconduct of an adversary into allowing a tine
l[imt to pass. The Florida Suprenme Court has expanded the
doctrine to reach cases where a party allows atine limt to
pass through the party's own i nadvertence or mstake of law. In
cases cited by the parties in this proceedi ng, however, courts
have Iimted the Machul es doctrine to cases in which the state
agency is an adversarial party with a stake in the outconme of

t he case.

57. In Machules, 523 So. 2d at 1132, a di scharged agency
enpl oyee chose to pursue a claimthrough union grievance and
thereby allowed the tinme limts for requesting a hearing to
| apse. The court held that the enployee did not waive the right
to a hearing.

58. The state agency and enpl oyee in Machul es were
adversaries and the real parties in interest. Florida appellate
courts have generally constrained the doctrine of equitable
tolling to cases in which the state agency is an adversary and a

real party in interest. See, e.g., Mathis v. Florida Departnent

of Corrections, 726 So. 2d 389 (Fla. 1st DCA 1999), the court

applied (state agency was adversary in claimfor back pay by

agency's enpl oyee); Avante, Inc. v. Agency for Health Care

Adm ni stration, 722 So. 2d 965 (Fla. 1st DCA 1998) (state agency

was adversary in action to recover Medicaid paynents); Unined

Laboratory, Inc. v. Agency for Health Care Adm nistration, 715
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So. 2d 1036 (Fla. 3d DCA 1998)(state agency was adversary in

action to recover Medicaid paynents); Haynes v. Public Enpl oyees

Rel ati ons Conm ssion, 694 So. 2d 821 (Fla. 4th DCA 1997)(state

agency was adversary in enployee dism ssal action); Phillip v.

Uni versity of Florida, 680 So. 2d 508 (Fla. 1st DCA 1996)(state

agency was adversary in enployee dism ssal action); Abusal aneh

v. Departnent of Business Regul ation, 627 So. 2d 560 (Fla. 4th

DCA 1993) (state agency was adversary in |icense revocation

proceedi ng); Environnmental Resource, 624 So. 2d at 331 (state

agency that was adversary in contract term nation case did
not hing to cause four-day delay in filing request for hearing);
Castillo, 593 So. 2d at 1117 (state agency was adversary in

beneficiary's claimfor retirenment benefits); Departnent of

Envi ronmental Regul ation v. Puckett G| Co., 577 So. 2d 988

(Fla. 1st DCA 1991)(state agency was adversary in action seeking
rei mbursenent of cleanup costs); Stewart, 561
So. 2d 15 (state agency was adversary in enpl oyee dism ssal
action).

59. Florida courts have been less inclined to apply the
doctrine of equitable tolling to cases in which a state agency
isonly a facilitating party rather than an adversary and real

party in interest. In Vantage Healthcare, 687 So. 2d at 307, a

state agency awarded a certificate of need to an applicant after

allowing the applicant to file its letter of intent one day
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| ate. The agency applied the doctrine of equitable tolling to
extend the applicable time |imt by one day. The court held
that the doctrine of equitable tolling does not apply to the
certificate of need application process because the application
process:

is not conparable to . . . judicial or

guasi -j udi ci al proceedings. W have found

no authority extending the doctrine of

equitable tolling to facts such as in the

present case.

Cf. Perdue v. TJ Pal m Associates, Ltd., 755 So. 2d 660 (Fla. 4th

DCA, 1999)(refusing to apply the doctrine of equitable tolling
to extend the tine limt for challenging a notice of intent to
i ssue a conceptual permt approving overall naster project
design).

60. Wen a state agency is an adversarial party, it is
appropriate to apply the doctrine of equitable tolling in a
manner that prevents the agency from benefiting fromany act or
om ssion that msleads or lulls its adversary into nonconpliance
wth the applicable tine [imts for filing a petition for
adm nistrative hearing. An agency that msleads or lulls its
adversary into nonconpliance with a tine limt is properly
deened to have waived the time limt.

61. The rationale and equitable justification for the
doctrine of equitable tolling nay be | ess conpelling in cases

where an agency is nerely a facilitating party and two or nore
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other parties are the adversarial parties and the real parties
ininterest. |If the agency m sleads or lulls one of the
adversarial parties into nonconpliance with an applicable tine
l[imt, it is neither reasonable nor equitable to apply the
doctrine of equitable tolling in a manner that prejudices the

ot her adversarial party who did not cause the nonconpliance by a
cul pable act, omssion, or simlar msconduct. A facilitating
agency that msleads or lulls one party into nonconpliance with
atinme limt does not have the authority or capacity to waive a
statutory defense on behalf of the party's adversary who did not
cause the nonconpliance.

62. |If the doctrine of equitable tolling were applied in
this case to allow an untinmely Petition, the result would
frustrate the equitable purpose of the doctrine. The result
woul d prejudice Witley by waiving statutory defenses avail abl e
to Wiitley in Sections 373.427(2((c) and 120.569(2)(c); even
t hough Whitley did not mslead Petitioner or lull Petitioner
into nonconpliance with the 14-day statutory tinme limt
est ablished by the Legislature in Section 373.427(2)(c). The
doctrine of equitable tolling is not intended to prejudice
i nnocent parties who are not state agencies and do not m sl ead
or lull their adversaries into nonconpliance with a tine limt.

63. Many of the cases cited in this Recormended Order

i nvol ve rul e chal l enges conducted pursuant to Section 120. 56
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rat her than Section 120.57(1). The rule challenge cases
neverthel ess provide rel evant standards for deciding this case.
64. No agency, including DEP and DOAH, should formul ate
proposed agency action or interpret agency rules in a manner
that nodifies, enlarges, or contravenes the underlying statutory
authority. Section 120.52(8). A determ nation of the statutory
authority for proposed agency action and related rules is
essential to fairness in an adnministrative proceedi ng even
t hough a particul ar proceeding may not involve a rule-chall enge
and there nay be no jurisdiction to invalidate a particul ar
rule. Proposed agency action and related rules should be
enforced in a manner that preserves the statutory validity of
each in nmuch the same manner that an ALJ without jurisdiction to
deternmine the constitutionality of a statute nust construe the
statute, whenever possible, in a manner that preserves the
constitutional validity of the statute. Sections 120.52(8),

120.56, and 120.57(1)(e). See, e.g., Myers v. Hawkins, 362 So.

2d 926, 930 (Fla. 1978); State v. MDonald, 357 So. 2d 405, 407

(Fla. 1978); Novo v. Scott, 438 So. 2d 477, 478 (Fla. 3d DCA

1983) (doubts concerning legislative intent for a statute should
be resolved in favor of its constitutionality).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat DEP enter a final order dism ssing the
Petition for nonconpliance with the 14-day tine Iimt in Section
373.427(2)(c) and for nonconpliance with the requirenent for a
timely petition in Section 120.569(2)(c).

DONE AND ENTERED this 4th day of April, 2001, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399-3060

(850) 488-9675 SUNCOM 298-9675

Fax filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the derk of the
Di vision of Adm nistrative Hearings
this 4th day of April, 2001

COPI ES FURNI SHED:

M B. Adelson, |V, Esquire

Departnent of Environnmental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

Robert Goodwi n, Esquire

Save the Manatee O ub, Inc.

500 North Maitland Avenue, Suite 210
Maitl and, Florida 32751

Scott M Price, Esquire

J. A Jurgens, P.A

505 Wekiva Springs Road, Suite 500
Longwood, Florida 32779
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WIlliamE. "Ted" GQuy, Esquire
John S. Yudin, Esquire

Guy and Yudin, P.A

55 East Ocean Boul evard
Stuart, Florida 34995-3386

Teri L. Donal dson, General Counse
Department of Environnental Protection
3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000

Kathy C. Carter, Agency Cerk

O fice of General Counse

Department of Environnental Protection
3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order nust be filed with the agency t hat
will issue the final order in this cause.
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